
Minutes of the Regular meeting of the

Board of Adjustment

Tuesday, March 22, 2011
1:00 p.m.

Chairman Webber called the meeting to order at 1:00 p.m. 
ROLL CALL

Present:
Stephen Webber, Chairman
Bob Cameron

Betty Johnson, Alternate

John Kilby

Patricia Maringer, Alternate

Nancy McNary

Vicki Smith


Wayne Hyatt, Council Liaison

Also Present:
Clint Calhoun, Environmental Management Officer

Mike Egan, Community Development Attorney

Sheila Spicer, Zoning Administrator, Recording Secretary



APPROVAL OF THE AGENDA

Mr. Cameron made a motion to approve the agenda as presented. Ms. McNary seconded the motion and all were in favor.

APPROVAL OF THE MINUTES

Ms. McNary asked that the minutes of the January 25, 2011 meeting be amended to change the condition added to CU-2011001 to reflect that the day nursery may only be operated on school days.
Mr. Cameron made a motion seconded by Ms. McNary to approve the minutes of the January 25, 2011 meeting as amended. The motion passed unanimously.
NEW BUSINESS

(A)
Chairman’s Comments
Chairman Webber reported that Werner Maringer, a long-time member and great asset to the Board of Adjustment, passed away a few days after the last meeting. He proposed a motion that, in honor of Mr. Maringer’s memory, he be named honorary chairman of the Board, and an empty seat be maintained at each meeting for him for the remainder of the calendar year. Ms. McNary seconded the motion and added that, not only did Mr. Maringer faithfully serve on the Board, but he also served as a volunteer firefighter for many years, eventually becoming a captain. She pointed out that he also served on the SFD/VR Stakeholder’s Committee when the town had trouble getting volunteers for that committee. Ms. McNary stated that Mr. Maringer was a good friend and neighbor and mentioned that he left his business on a busy Saturday to attend her husband’s memorial service as well as the memorial services of two other town citizens on subsequent weekends. She stated that the Board and community have lost one of its greatest assets and someone who gave freely of his time and talents to make Lake Lure a better place to live. The Board unanimously voted in favor of the motion.
(B) 
Special Elections

Chairman Webber stated that a special election needed to be held to appoint a new vice-chair for the remainder of the year. Mr. Kilby nominated Mr. Cameron, and there were no other nominations. The Board voted unanimously to appoint Mr. Cameron vice-chairman of the Board.
HEARINGS

(A)
ZV-2011003, a request by Jonathan Hinkle, agent for Maria Peninger and Susan Feindel, for a variance from Section 92.040 of the Zoning Regulations for the minimum lot area of 10,000 square feet to 6,969.6 square feet for a variance of 3,030.4 square feet, a variance from the minimum lot width at the building site of 100 feet to 61.61 feet for a variance of 38.39 feet, a variance from the minimum front lake yard setback of 35 feet to 24 feet for a variance of 11 feet, and a variance from both minimum side yard setbacks of 12 feet to 0 feet for a variance of 12 feet. The property (Tax PIN 229120) is located at 121 Edwards Point, Lake Lure, NC 28746.
Ms. Spicer, Mr. Calhoun, Mr. Hinkle, and Bruce Whitt, an adjacent property owner, were sworn in. 
Chairman Webber asked if any members seated wished to recuse themselves. Mr. Kilby disclosed the fact that Mr. Hinkle has his general liability insurance policy with Farm Bureau Insurance. While Mr. Kilby is not his agent, he informed the Board he does manage the agency that handles Mr. Hinkle’s policy, and he is paid based on the performance of the agency. He assured everyone present that he feels he can render an impartial decision, and does not have a financial interest in the outcome of the hearing. Mr. Hinkle had no objection to any of the Board members seated to hear the case, and there was no further discussion on the matter.
Mr. Hinkle asked that the application be amended. He stated the property owners no longer wished to construct the top story of the proposed structure shown on the plans included in the Board’s packet; he also asked that the side yard variance requested be changed to request a 7 feet variance on the east side from the required 12 feet setback and a 12 feet variance on the west side. This would reduce the setback to 5 feet on the east side of the property and 0 feet on the west side. Mr. Hinkle pointed out that, according to the Zoning Regulations, he could reconstruct the current dwelling in the same footprint without a variance so long as the cubic content of the structure is not increased. However, to build back a structure to code will require increasing the cubic content below the first story of the house, which will be used as a finished basement.
Ms. Spicer pointed out that a corner of the existing structure crosses the property line on the northwest corner. Since the Town could not grant permission to construct across a property line, the structure could not be built back in the same footprint. She referenced Section 92.101 (D)(3) dealing with relocation of a non-conforming structure which states, “Should any such structure be moved for any reason for any distance whatever, it shall thereafter conform to the regulations for the district in which it is located after it is moved.” She also pointed out Section 92.101 (G) which states, “On any non-conforming structure or portion of a structure and on any structure containing a non-conforming use, ordinary repairs, or repair or replacement of walls, fixtures, wiring, or plumbing, may be done, provided that the cubic content of the structure existing at the date it becomes non-conforming shall not be increased.” Because of the need to add a foundation that will include livable space, the cubic content will be increased. Ms. Spicer reported that, based on these two provisions, the proposed structure will need a variance even if the top story is not built. 
Mr. Cameron made a motion to amend the request for ZV-2011003 as discussed. Ms. Smith seconded the motion and all were in favor.

Chairman Webber asked Mr. Hinkle about the sewer line behind the existing retaining wall referenced in the application. Mr. Hinkle responded that it is actually a water line, not a sewer line as stated, that runs from the neighboring property to the opposite neighboring property. Chairman Webber also mentioned that he learned during his site visit there is a sewer manhole under the existing walkway leading to the lake. He then asked when the small storage area under the house on the east side was constructed. Mr. Hinkle responded he did not know. 

Mr. Hinkle distributed copies of the amended elevation drawings, entered into the record as Applicant’s Exhibit A, showing the elevation of the proposed dwelling without the upper level.

Mr. Whitt addressed the Board and expressed what good neighbors Ms. Peninger and Ms. Feindel are, and stated he would do anything for them. He discussed the water line crossing the property and pointed out it runs from a shared well. He mentioned the line will have to be moved for this project. He also mentioned that the storage room discussed was built approximately 20 years ago. He stated he has no objections to the requested variances. Mr. Kilby asked if Mr. Whitt shares the walkway leading from the street with Ms. Peninger and Ms. Feindel. Mr. Whitt responded he does and pointed out that the majority of the walkway is on his property. Mr. Hinkle mentioned he plans to construct a new walkway to the proposed house on Ms. Peninger and Ms. Feindel’s property. Mr. Kilby then asked if there have been any issues with the existing parking. Mr. Whitt responded there have not and assured that all of the neighbors work well together. He even stated lumber for this construction project could be stored on his property if needed. Ms. Spicer reported she spoke to the other adjacent property owner prior to the hearing, but mentioned he gave no opinion to the requested variances. Chairman Webber mentioned there is also a letter in the Board’s packet from Charles Lattimore, Rutherford County Building Inspector, reporting on the severely dilapidated state of the existing structure.

Mr. Kilby asked Mr. Hinkle if there had been any discussions with the property owner about building a new structure that complied with the regulations. Mr. Hinkle stated there had not been due to the location of the water line and the overhead utility lines.
There was no further testimony, and the public hearing was closed. There was no discussion among the Board members.
Ms. McNary moved with regard to case number ZV-2011001 for a variance from Section 92.040 of the Zoning Regulations that the Board find (a) owing to special conditions, a literal enforcement of the provisions of the regulations will result in practical difficulty or unnecessary hardship, (b) in the granting of the variance the spirit of the Zoning Regulations shall be observed, the public safety and welfare secured, and substantial justice done, and (c) the conditions specified in §92.085(C)(1) exist.  Accordingly, she further moved the Board to grant the requested variance in accordance with and only to the extent represented in the application as amended and according to the plans depicted on Applicant’s Exhibit A. Mr. Cameron seconded the motion. The motion passed unanimously.
OLD BUSINESS

None

ADJOURNMENT

Mr. Cameron made a motion seconded by Ms. McNary to adjourn the meeting. All were in favor. 

The meeting was adjourned at 1:35 p.m. The next regular meeting is scheduled for Tuesday, April 26, 2011 at 1:00 p.m. 
ATTEST:






__________________________________________






Stephen M. Webber, Chairman
__________________________________________

Sheila Spicer, Recording Secretary
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